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Are you an owner of family land w/ at least 1 other 
descendant of an original owner? (co-tenants) 

Do you know who all the descendants are? (All are 
identified and located) 

 No Yes 

Do all cotenants have a family 
agreement? 

No Yes 

No 

Partition under 
15-61-10, et seq 

Court makes preliminary finding this is 
or may be heirs’ property. (15-61-330) 

Yes (Note: post notice on property within 10 days) 

(Lawsuit) Action to 
determine heirs 

(cotenants) and the 
fractional interest of 
each. (probate court) 

Next Page 

(OTO = Opportunity To Object) 

[OTO] 

Deeds from all cotenants 
to agreed upon owner(s) 

OR 
QT action to get property 

legally deeded in the 
name of all cotenants 

20% or more of cotenants are relatives 
OR 

20% or more interests are held by an 
individual that acquired title rom a 

relative, living or deceased 

Yes 

Article 3 of Partition Act controls 
Uniform Heirs Property,  

Act 15-61-310 

File Partition Action  
(including Lis Pendens) and request to 
determine heirs property. Complaint 

should include request for partition by sale. 
(see sample pleadings) 

No 
Serve all cotenants 30 days notice to answer and 
request partition in kind, by allotment, or by sale. 
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Court determines Writ of Partition 
involves unnecessary expense 

Yes No 

Court refers to MIE or Special 
Referee to determine issues 

No 

Court will 
determine issues 

(see pg. 3) 

Yes 

MIE or Special 
Referee 

determines issues 
(see pg. 3) 

Court appoints commissioners pursuant 
to Rule 71(f)(1).  Must be disinterested 

and impartial. 

[OTO] 

[OTO] 

Commissioners determine property can be 
fairly and equally divided (in parcels among 

cotenants) w/out manifest injury. 

Yes 

Commissioners 
make partition 

among the parties 

No 

Commissioners decide its most beneficial for 
property to go to 1 or more cotenants upon 

payment of a certain amount of money 

Yes No 

Court orders 
commissioner 

decision 

Commissioners return property to court 
to determine value/sell at public 

auction 

Court decides 

(see pg. 3) [OTO] 

[OTO] 

[OTO] End 
Of Case 

(MIE = Master In Equity) 
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Cotenants agree to value or 
valuation method 

Yes 

Yes 
Court adopts  

value or method 

No 

No 

Court finds evidentiary value of an 
appraisal is outweighed by the cost 

Court takes testimony, 
establishes value and 

notifies Plaintiff 

Determination of Issues by 
Court or MIE 

Plaintiff notifies all parties 
within 1 week 

After 60 days, court conducts 
hearing to determine Fair Market 

Value (whether any cotenants 
objects or not). 

Court orders appraisal by 
appointing disinterested and 

impartial real estate appraiser 

Appraisal filed with court 

Court Notifies Plaintiff: 
- Value                                  

- Appraisal available at Clerk’s office. 
- OTO value. (must be filed within 30 days) 

Plaintiff notifies all parties of above within 1 
week. 

(Note: Weekends and Holidays don’t count) Cotenants can offer other evidence 
of Fair Market Value 

Court issues order to determine Fair 
Market Value and allocation of cost of 

appraisal and notifies Plaintiff 

Plaintiff shall: 
1. Within one week send copies to all parties. (15-61-360(G)) 

2. Send notice to the parties that any cotenant that did not request a 
partition by sale may buy all of the interest of cotenants that did request 

partition by sale. (15-61-370(A))** 

 Court sets date for trial on the 
merits of partition. (see pg. 4) 

[OTO] 

[OTO] 

Next Page 

**(Parties have 40 days to request the Court 
authorize a sale of the interest of non-appearing 
cotenants. 15-61-370(G)) 
     Court may deny or authorize the requested 
additional sale pursuant to 15-61-370(H). 

[OTO] 
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Trial Date is set and 1 or more cotenants request 
partition by sale in Complaint or Answer 

Plaintiff must send notice to all cotenants (except 
those requesting sale) that any cotenants may buy all 

of the interest of cotenants requesting sale. 
15-61-370(A) 

Only 1 Cotenant (except one who requested partition by sale) 
notifies the court they are interested in purchasing interest of 

cotenants requesting sale. 
- (Must be done no later than 10 days prior to partition trial date) 

Yes 

Yes 

No 

No 

Court notifies Plaintiff who 
notifies all parties. 15-61-370(D)(1) More than 1 cotenant notifies court 

they want to purchase interest. 

Court shall order allocation based 
on each electing cotenants 

fractional ownership ÷ total of 
electing cotenants. 

15-61-370(D)(2) 
Court notifies Plaintiff to send 

notice to all parties it will resolve 
by partition in kind or by 

allotment pursuant to 15-61-380. 

15-61-370(D)(3) 
Court notifies Plaintiff of order. 

Plaintiff notifies all parties 
by sending copy of order 

within one week. 
Court sets date by which electing 

cotenants must pay their 
apportioned price into court. 

15-61-370(E) 

(Not sooner than 60 
days after notice sent!) 

Next Page 

(40 days for 15-61-370(G) 
starts when this notice is 
sent to all parties.) 

Cotenants 
requesting sale 

vs. 
Cotenants wishing 
to buy (typically to 

keep in family) 15-61-370(E)(3) 

The above process provides for buyout 
of interest of those who want to sell 
and non-appearing parties. 
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All electing cotenants timely pay their 
share into court 

Yes 

Yes 

No 

No 

Court issues order 
reallocating and 
disbursing the 
amounts held 

15-61-370 
(E)(1) 

1 or more but not all electing 
cotenants pay their share to court. 

Court renders partition pursuant to 15-
61-380(A)+(B) as if the interest of 

cotenants requesting partition by sale 
were not purchased. 

No electing cotenants timely 
pay their share to court. 

15-61-370(E)(2) 

A party moves to notify electing cotenants that 
DID pay their apportioned price of the following: 
1. The interest remaining of those who didn’t pay 

2. The price for all of the interests  

Within 20 days of notice, any cotenant 
who DID pay pays the entire price of 

remaining interest into the court. 

No 

No Yes 

Yes 

No cotenant pays, the court resolves the partition 
action pursuant to 15-61-380 as if interest of 

cotenants that requested partition by sale were 
not purchased. **Also see 370(D)(3)???** 

15-61-370(F)(2) 

More than 1 cotenant pays 

Court reapportions and 
issues order reallocating. 

15-61-370(F)(3) 

1 cotenant pays, the court 
reallocates the remaining interest 

to that cotenant and disburses. 

15-61-370(F)(1) 

(Timely = date set by court) 

[OTO] [OTO] 

Next Page 
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After the buyout is concluded and all 
cotenant interests aren’t purchased under 

15-61-370, and a cotenant remains that 
requested partition in kind or by allotment. 

No 

No 

No 

Yes 

Yes 

Yes 

Court shall order 
partition by sale. 
(See 15-61-400) 

Court finds partition in kind or by allotment 
would result in manifest prejudice or manifest 

injury to cotenants as a group. 
(See 15-61-390 for 7 factors court is to consider) 

Court shall order partition 
in kind or by allotment. 

 

Note on partitions in kind or by allotment:  
- Pursuant to 15-61-380(C), the court can require payment by 1 or more cotenants to other 
cotenants to make the partition just and proportionate in value to the fractional interests 
held. 
- Pursuant to 15-61-380(A), the court shall approve a request of 2 or more parties to have 
their interest aggregated. 

At least one cotenant 
requested partition by 

sale 

Court dismisses 
case 

Court shall order 
partition by sale. 
(See 15-61-400) 

Partition by sale  
continued on page 7. 
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Court orders sale of heirs property 

(15-61-400) 

Court finds that sale by sealed bids or auction 
would be: 

1. More economically advantageous 
2. In the best interest of the cotenants as a group 

Yes 

Yes 

Yes 

Court order sale by 
sealed bids. 

No 

No 

No 

Court orders open 
market sale. 

Court shall appoint the broker 
and establish a reasonable 

commissioner. 
(in consultation with the parties.) 

Court shall appoint a 
disinterested real estate 

broker licensed in SC to offer 
property for sale and establish 

reasonable commission. 

Broker shall offer the property for sale in a 
commercially reasonable manner at a price 

no lower than the fair market value 
established by the Court and on terms and 

conditions established by the Court. 

Receives an offer for at 
least value determined 
by the Court within a 
reasonable amount of 

time. 

The Broker shall: 
1.) File report in compliance with 15-61-410 within 10 

days of receiving the offer; 
2.) The sale may be completed in accordance with 

state law other than this article; 
3.) Broker commission is paid from sale proceeds 

After a hearing the Court may: 
1.) Approve highest outstanding offer; 

2.) Redetermine value and order property to 
be offered for additional time; 

3.) Order property be sold by sealed bids. 
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