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I.
INTRODUCTION


Bankruptcy is the legal process that (1) gives a debtor acting in good faith a “fresh start” by eliminating most of the debtor’s debts, and (2) repays creditors in an orderly manner to the extent the debtor has available property.

Because Congress has established bankruptcy laws and a bankruptcy court, you have the right to file for bankruptcy protection under Chapter 7 or Chapter 13 of the bankruptcy code.  This information will help you determine whether filing for bankruptcy protection is right for you.  It only covers individual bankruptcy filings.  Business bankruptcies are not covered, except if you own a business and file as an individual under Chapters 7 or 13.  

The information is organized in terms of a general overview of the reasons to file and not to file and the differences between a Chapter 7 and Chapter 13 bankruptcy.  The information then covers how to file and major issues that arise after you do file. 
II.
REASONS TO FILE

● Stop bill collectors from calling
● Stop wages from being garnished
● Stop most pending court proceedings
● Force bank to accept repayment of mortgage arrears
● Force credit card or car dealer to accept repayment
● Force landlord to stop eviction and accept rent (only if landlord has NOT obtained eviction order)
After court issues bankruptcy discharge, most of your debt is permanently erased.  This means creditors cannot collect the discharged debt.

III.
REASONS NOT TO FILE


You are “judgment proof” – this occurs when state exemption law (see EXEMPTIONS below) protects your income and assets without seeking bankruptcy protection.  But you must act by filing a claim of exemption if creditor tries to take your exempt income or assets.  
You also want to wait to file bankruptcy if you will be getting large bills in the near future (like medical bills), tax debt is not yet dischargeable (see DISCHARGEABILITY OF TAXES, below), or you will receive or will make a large payment in the near future.  If you receive a large income tax refund, or make a large payment to a creditor, friend or relative, the bankruptcy court may take the money or undo the payment (see PREFERENTIAL PAYMENTS below).

IV.
DIFFERENCES BETWEEN CHAPTERS 7 AND 13



A.
WHAT IS CHAPTER 7 BANKRUPTCY?

A Chapter 7 bankruptcy eliminates most ordinary consumer debt and allows you to keep “exempt” property (see EXEMPTIONS below).  But you may have to surrender some non-exempt property or pay for the right to keep the property.  A bankruptcy trustee may collect and sell your nonexempt money and assets, then use the proceeds to pay your creditors.  Often, your nonexempt money and assets do not fully compensate your creditors and the bankruptcy discharge cancels the remaining balance.  
The majority of bankruptcies are “no asset” where the debtor does not have ANY income or assets that are non-exempt.  The creditors get nothing, including creditors not listed in your bankruptcy papers (In re Beezley, 994 F.2d 1433 (9th Cir. 1993).  

Chapter 7 will not permanently stop a pending foreclosure, eviction, or car repossession.  To keep a car or dwelling in Chapter 7, you must be able to keep making the regular payments.  Chapter 7 can be helpful for car owners who want to stop paying a car loan and surrender the car.  It helps tenants force the landlord to accept late fees and rent payments and also helps homeowners by eliminating the mortgage balance due (deficiency) after a foreclosure sale.


B.
WHAT IS CHAPTER 13 BANKRUPTCY?

A Chapter 13 bankruptcy reorganizes debts by allowing you to partially or fully repay debts through a repayment plan over 3 to 5 years.  Chapter 13 allows you to keep some or all of your property.  In exchange, you must pay the trustee all of your monthly disposable income for 3 to 5 years, and the trustee in turn pays your creditors.  Upon successful completion of a Chapter 13 payment plan, the bankruptcy discharge eliminates your remaining dischargeable debts.  The total of payments over the 3 to 5 years must be enough to pay the full amount of all mortgage arrears (if you want to keep your home), back taxes, and other payments for items you retain and that have a security interest attached.  You must also pay off all arrears from child and spousal support, and the trustee’s fee.

People who typically file Chapter 13 are:

● Have income over "means test" limit of $62,630 for family of 3 and $45,499 for single person
● Regular income earners

● Homeowners trying to save a house and who can pay mortgage arrears in full over 3 to 5 years.

● Homeowners with no equity seeking to eliminate a second mortgage

V.
PREREQUISITES TO FILING UNDER CHAPTERS 7 and 13


You may file in Nevada if you have lived here for the 180 days immediately preceding the filing or your principal assets have been located in Nevada for 180 days.  

You MUST complete a credit counseling session either online or in person and obtain a Counseling Certificate within 6 months of filing the bankruptcy.

You cannot file a Chapter 7 bankruptcy unless your income is lower than the median income for Las Vegas.  But you can still qualify if your allowed expenses and payments to unsecured creditors lower your income to qualify for a Chapter 7.  Many online calculators can help with this complicated math.  http://www.legalconsumer.com/bankruptcy/means-test/

You cannot file a Chapter 13 bankruptcy if your unsecured debt (credit cards, payday loans) exceeds $383,175 or your secured debt (house, car) exceeds $1,149,525. 
Prior Filings:

If your case was dismissed, you may have to wait to file again until 180 days have elapsed if you failed to obey a court order, you failed to appear in your case, or you dismissed after a creditor filed for relief from automatic stay.

If you previously filed a Chapter 7 and received a discharge, you will have to wait:

● Eight years to file another Chapter 7

● Four years to file a Chapter 13

If you previously filed a Chapter 13 and received a discharge, you will have to wait:

●Generally six years to file a Chapter 7

●Two years to file another Chapter 13, unless there was a 100% distribution

VI.
PROCESS


General overview provided by the United States Courts

http://www.uscourts.gov/FederalCourts/Bankruptcy/BankruptcyBasics.aspx
Before either Chapter 7 or Chapter 13 filing, you must complete a credit counseling class and file the certificate with your bankruptcy paperwork.  Debtorcc.org ($15 for credit counseling and $10 for personal finance)

Chapter 7: (1) Filing of bankruptcy petition and all paperwork; (2) 341 Meeting of Creditors about 30 days later; (3) Perform stated intention regarding secured debts; (4) Attend personal finance class; and (5) Discharge Order about 60 days later (if forms correct, filing fee paid in full, and no objections to forms).

Chapter 13: (1) Filing of bankruptcy petition that includes Chapter 7 paperwork, plus payment plan, proof of tax returns for last 4 years, and copy of most recent tax return; (2) Begin plan payments within 30 days of filing; (3) 341 Meeting of Creditors about 30 days later; (4) Confirmation (of plan) Hearing in court; (5) Attend personal finance class; (6) Payments under plan for 3 to 5 years and file certificate of compliance within 30 days of last payment; and (5) Bankruptcy discharge after plan complete and no creditor objects.  3 year plan is for those debtors with income less than median income and 5 years is for incomes higher than median.  This time can increase to make payments more affordable. 

Required Forms:  http://www.nvb.uscourts.gov/filing/filing-requirements/chapter-7/
Print the forms, fill them out, sign everything, file electronically or on paper with court.


1.
101  Voluntary Petition 

2.
121  Statement of Social Security Number 

4.
Creditor Matrix File



Verification of Creditor Matrix 

5.
$335 filing fee ($310 for Chapter 13)(103A Installments/103B Waiver)(see 


FILING FEES below)

6.
2010 Notice Required by 11 USC 342(b) For Individuals Filing For 



Bankruptcy

7.
106Sum
Summary of Your Assets


8.
106 A/B
Schedule A/B Property


9.
106C

Schedule C  Exempt Property


10.
106D

Schedule D  Secured Claims


11.
106E/F
Schedule E/F  Unsecured Claims


12.
106G

Schedule G-Executory Contracts and Unexpired Leases

13.
106H

Schedule H-Codebtors


14.
106I

Schedule I-Your Income

15.
106J

Schedule J-Your Expenses


106J-2
Schedule J-2-Expenses of Separate Household


16.
106Dec
Declaration About Debtor's Schedules


17.
107

Statement of Financial Affairs


18.
122A-1
Statement of Your Current Income 


122C-1 
Chapter 13 Statement of Your Current Income

19.
122A-2  
Chapter 7 Means Test Calculation 


122C-2 
Chapter 13 Calculation of Your Disposable Income

20.


Declaration Regarding Electronic Filing 

21.
108

Statement of Intention (Not used in Chapter 13)





(see REDEMPTION/REAFFIRMATION below)


22.
423 

Certificate About a Financial Management Course (filed after § 




341 Meeting of Creditors

23.


Chapter 13 Plan (Payment Plan)

VII.
FILING FEES

Chapter 7 filing fee is $335

Chapter 13 filing fee is $310

Fee Waiver: You cannot ask the court to waive the Chapter 13 filing fee.  At the time of filing, if you cannot afford to pay the Chapter 7 filing fee either in full or in installments, you may request a waiver of the filing fee by completing Official Form 103B: Application for Waiver of Chapter 7 Filing Fee. 

1. The form should be completed and filed at the time the bankruptcy petition is filed. 

2. The application will be forwarded to a judge who will approve or deny the request. 

By law, the judge may waive the fee only if your income is less than 150 percent of the official poverty line applicable to your family size and you are unable to pay the fee in installments.  (150% of Poverty Line Guidelines: Family of 1= $1,485/mo.; 2= $2,002; 3= $2,520; 4= $3,037)

If the court does not waive the filing fee, the court will approve installment payments usually over 4 months.  For Chapter 7, the payments are $80, $80, $80, and $95, first due within 30 days of the day of filing and the final payment due within 120 days.

VIII.
§ 341 MEETING OF CREDITORS

Around 30 days after your initial filing, your trustee will schedule a § 341 Meeting of Creditors.  About 7 days before this meeting, you will need to send to the trustee documents that verify the information on your bankruptcy forms, like 2 years of tax returns (or declaration of non-filing), 6 months of bank statements and income from ALL sources, leases or other unexpired contracts, proof of value of cars or other valuables, mortgage statements (if applicable), a copy of your Social Security card and a valid picture ID.  You will also have to fill out a bankruptcy questionnaire provided by the trustee.  The trustee must make sure that all of your forms are complete and all of the information in the forms has been true.    

At the Meeting of Creditors held in the bankruptcy court, the trustee will swear you in and ask you questions about your forms.  If everything is in order and no creditor attends to challenge your bankruptcy filing, then the trustee will excuse you.  This is the only "hearing" in an uncontested Chapter 7 bankruptcy case.  In a Chapter 13, you must also attend the Confirmation Hearing.  
IX.
REDEMPTION/REAFFIRMATION AGREEMENTS 
Redemption and Reaffirmation Agreements allow you to keep secured property in a Chapter 7 bankruptcy.  Redemption allows the debtor to pay off in one lump-sum payment; Reaffirmation Agreements require you to sign essentially a new contract that removes the bankruptcy protection of your filing.  You will continue to make the payments.   

Redemption

Redemption does not offer much if you do not have enough money to pay the current value of the property.  For example, you buy a car in 2012 for $10,000.  You now owe $9,000, but the car is worth $5,000.  If you redeem, you must pay $5,000 and the remaining $4,000 is discharged in the bankruptcy and you own the car free and clear.  If the value of the property has increased since you bought it, you may want to consider walking away if you cannot afford the payments or signing a Reaffirmation Agreement (below) if you can.
You have a right to redeem property in a Chapter 7 bankruptcy if:  (1) the debt is on consumer goods used for personal or household purposes (not business) and (2) the property is tangible personal property and not real property (like real estate) and (3) you have claimed the property as exempt (see EXEMPTIONS below) or the trustee has abandoned the property because it has little or no equity.  

Reaffirmation Agreements

If you want to keep secured property, cannot redeem, and have no other way to retain the item, then you should consider signing the Reaffirmation Agreement (RA).  Any RA must go before the bankruptcy court because creditors have abused the RA by taking advantage of debtors.  The RA takes the debt out of the bankruptcy and eliminates any chance to cancel or discharge the debt.  Worse, the debt will not be discharged and you will have to wait before filing another bankruptcy (See PREREQUISITES TO FILING CHAPTER 7 AND 13 above).  

In the RA, the creditor has the ability to lower your payments, your interest rate, or payment terms, however, the creditor is not obligated to do so.  If you receive an RA and wish to keep the property in question, you should sign the agreement so long as you can afford the payments for the foreseeable future.  If you cannot afford to make your payments, wish to surrender the property, or just do not want to sign the agreement, you notify the creditor that you do not wish to sign the RA and may have to give up the property.  

If the equity in your home is $550,000 or less (EXEMPTIONS below), then you do NOT have to Redeem or sign a Reaffirmation Agreement because the asset is exempt.  You must remain current with your payments and if so, any debt under the mortgage will be discharged at the conclusion of your case.  This information is important when filling out form 108 Statement of Intention.
X.
DISCHARGE


A.
WHICH DEBTS ARE DISCHARGED IN BANKRUPTCY?

Bankruptcy erases all unsecured debts, such as credit card balances, medical bills, payday loans, and personal loans.


B.
WHICH DEBTS ARE NOT DISCHARGED IN BANKRUPTCY?

There are several federally protected debts that are usually not eliminated through a bankruptcy, including:  alimony and child support, most student loans, court judgments for injury or death as a result of a DUI, and debts incurred fraudulently.
XI.
TAX REFUNDS

In Chapter 7, Trustee has a right to tax refunds if the refund is based on money you earned before filing bankruptcy and the refund is not exempt.  For example, money from an Earned Income Tax Credit is exempt.  

In a Chapter 13, you will usually lose the tax refund to the Trustee unless you can show that you plan to use the refund for a necessary item, like a delinquent electric bill.

XII.
DISCRIMINATION

Under federal law, a government unit cannot deny, revoke, suspend or refuse to renew a license, permit, grant, or deny or terminate employment of you or another person associated with you because you have filed a bankruptcy.  "Government unit" includes a housing authority and other federal, state, and local government units.  
A private employer cannot fire you or otherwise discriminate against you based on your bankruptcy filing.  It is unclear whether private employers can refuse to hire you based on the bankruptcy.  
XIII.
PREFERENTIAL PAYMENTS

Bankruptcy filing may "undo" or force the recipient to pay bankruptcy court back if you made the following payments:

● More than $600 paid to an insider, i.e., relative, friend, or business associate within 1 year prior to bankruptcy filing, but within 90 days for any other creditor (non-insider); or

● More than $650 credit charge to any credit card within 90 days prior to bankruptcy filing and more than $925 in a credit card cash advance within 70 days prior to bankruptcy filing.

You can avoid the undo process if you were not insolvent (assets greater than debts) at the time you made the payment.  This can be difficult to prove.

XIV.
DISCHARGEABILITY OF TAXES


A.
INCOME TAXES

To discharge tax debt in a Chapter 7, the tax debt must have been created more than 3 years ago, based on a tax return filed more than 2 years ago, and the IRS must have assessed the tax more than 240 days prior to filing your bankruptcy.  For example, you worked in 2011 and owe income tax for this year.  You file a late return in July of 2012, and the IRS assesses a tax in 2014.  This tax debt is dischargeable because debt created in 2011 (more than 3 years ago) and tax return filed in 2012 (more than 2 years ago) and tax debt assessed in 2014 (more than 240 days ago).  
These same rules apply in a Chapter 13.  If the tax debt is nonpriority and unsecured, then your payment plan will set out how much you will pay the IRS and any amount left over after the 3 to 5 year payment plan will be discharged.  


B.
PROPERTY TAXES
To discharge property tax debt, the debt must have been due more than one year prior to bankruptcy filing.  This is not very useful because the property tax lien will exist after discharge and you or the purchaser of your home will have to pay when the house is sold.  

XV.
EXEMPTIONS

Federal Bankruptcy Code Exemptions Not Available in Nevada

Although the federal bankruptcy code provides a list of exemptions, these exemptions are not available in Nevada. Nevada law requires you to use the exemptions found in state law -- not the bankruptcy code.

You can only use Nevada exemptions if you have been domiciled in Nevada.  This means you must have lived here for 2 years prior to filing your bankruptcy.  If not, you will use the state exemptions from the state where you lived for 180 days in the period immediately preceding 2 years before your bankruptcy filing.  For example, if you file your bankruptcy on January 1, 2017, and you have moved to Nevada on January 31, 2015, you have not lived in Nevada for 2 years.  If you have lived in New York for 10 years prior to moving to Nevada, then you will use New York exemption law because you lived in New York in the 180 day period from July 1, 2014, to December 31, 2014 (the 180 days prior to 2 years before filing bankruptcy).  


A.
HOMESTEAD

Nevada law provides a homestead exemption allowing you to keep up to $550,000 of the equity in your dwelling (house, condominium, townhome, mobile home, or real property) so long as you live in the home and record a homestead declaration before the bankruptcy.  NRS 115.010, 115.020.  A husband and wife cannot double the exemption amount.  In re Lennox, 58 B.R. 104 (D. Nev. 1986).  
Under bankruptcy law, you must have lived in Nevada for at least 2 years and acquired your home at least 40 months before your bankruptcy filing.  If you cannot use any state's homestead exemption, then you must use the federal exemption of $155,675.
You do NOT need to file a homestead declaration if you do not own the property upon which your home sits, like mobile home in mobile home park.  NRS 21.090(1)(m).  Also, if the creditor is seeking to recover a medical bill, the $550,000 limit does NOT apply for your lifetime, the lifetime of your spouse or minor child (under 18), or mentally or physically disabled adult child.  You do NOT have to file a homestead declaration, either.  NRS 21.095.


B.
PERSONAL PROPERTY EXEMPTIONS
· Spousal and child support you receive.  NRS 21.090(1)(t), (s).

· Necessary household goods, appliances, furniture, electronics, clothing, home and yard equipment owned by you or your dependent up to $12,000 in value.  You can choose which items to apply exemption.  NRS 21.090(1)(b).  
· Books, works of art, musical instruments and jewelry owned by you or your dependent up to $5,000 in value.  You can choose which items to apply exemption.  NRS 21.090(1)(a).  

· Motor vehicle to $15,000 in value, but no limit on vehicle equipped for disabled person.  NRS 21.090(1)(f) and (p).
· Burial plot purchase money or funeral service contract held in trust.  NRS 689.700
· Health aids prescribed by dentist or physician.  NRS 21.090(1)(q).  
· All family keepsakes and pictures.  NRS 21.090(1)(a). 

· Any bona-fide collection of metal-bearing ores, geological specimens, art curiosities, or paleontological remains.  The collection must be arranged, classified, cataloged and numbered in reference books.  NRS 21.100.
· One gun and all arms, uniforms and accouterments required to be kept by law.  NRS 21.090(1)(i).  
· Personal injury compensation to $16,500.  NRS 21.090(1)(u). 

· Restitution received as a victim of a criminal act. NRS 21.090(1)(x).   
· Funds from an Earned Income Tax Credit.  NRS 21.090(1)(aa).
· Wrongful death awards to reasonable support survivors.  NRS 21.090(1)(v).


Nevada Tools of Trade Exemptions

Nevada law exempts up to $10,000 in tools, instruments, and materials used to carry on a trade or business, i.e., things you use to make a living. An automobile or truck can be a tool of trade if you use it as such. Commuting to work does not count, but if driving is a necessary component of transacting your business, you can claim your vehicle is a tool of trade.  NRS 21.090(1)(d)
Nevada Pensions and Retirement Savings Exemptions

Virtually all tax-exempt pensions and retirement savings accounts are exempt, even if you are using state law exemptions.  11 U.S.C. § 522(b)(3)(C).  This law protects any pension or retirement fund that qualifies for special tax treatment under Internal Revenue Code sections 401, 402, 403, 408, 408A, 414, 457, or 501(a).

· ERISA-qualified benefits, deferred compensation, SEP IRA, Roth IRA or IRAs, higher education (529) savings plans up to $500,000.  NRS 21.090(1)(r).
· Public employees' pension.  NRS 21.090(1)(ii).  

Nevada Insurance exemptions

· Annuity contract proceeds, group health or life insurance value or proceeds, and health insurance value, proceeds or avails.  NRS 687B.270, .280, and .290. (no limit)
· Fraternal benefit society benefits.  NRS 695A.220.
· Life insurance value or proceeds (no limit).  NRS 21.090(1)(k).
In re Bower, 234 B.R. 109 (Nev. 1999)

· Life insurance value or proceeds if you are not the insured, like parent owned policy covering child.  NRS 687B.260.
· Workers Compensation and Unemployment Benefits.  NRS 21.090(1)(gg), (hh).

Nevada Public Benefits Exemptions

· Payments received pursuant to the federal Social Security Act including, without limitation, retirement and survivors' benefits, supplemental security income benefits and disability insurance benefits.  NRS 21.090(1)(y).
· Public assistance for children and blind, aged, or disabled adults.  NRS 21.090(1)(kk) and (ll). 

· Vocational rehabilitation benefits.  NRS 21.090(1)(jj). 


Nevada Wild Card Exemption

The "wild-card" exemption of $1,000 can apply to any asset. The wild card exemption can be of particular help if one of your other exemptions falls short of protecting your equity. You may split your wild card exemption amount over multiple items and stack it atop other exemptions as needed to protect exposed equity.  But you cannot double the exemption if you are filing with your spouse.  NRS 21.090(1)(z).
XVI.     PRO BONO ATTORNEY
If you believe you will not be able to complete the bankruptcy process on your own, you may be eligible to receive assistance from a volunteer attorney.  Please let us know at the end of the class and we will discuss this option with you.  Your income must be near the poverty rate to qualify for a pro bono attorney.
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